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In December 1973 The Earl

"TRODUCTION

Childhood Task. Force of thie iducat.on:

Commission ofi,the States IFCS) published its first model legislatiOn'.

for child abuse 'and 'neglect, incejthen, a. number of states have

adopted in part or in whole its Suggested language.

In January 1974 the Federal goveriiment enacted`- Public. Law 93-217,

jwhich outlined certain TeqUirements each state must meet to he eligible

for federal funding. Accordingly, ECS has asked Brian Fraser" to reVisc

this first model legislation to meet:,:the reqiiirementS of the new federal%

giiidelines. This model act, the work of.Mr.-Fraser. in conjunction

and after consultation with Douilas Besharov,- meets the requirements

.

of Public Law 93-247. It has b'en-constructed from the Original.lan-

gilage of the commission's First model to meet the contingencies and

problems states-will encounter n this area over the next decade.

Today, all 50. states and {Washington, D.C., Puert6 Rico and the Vir-

gin Islands have statutesrequi lug that physical-abuse of children .be ,

reported to some state agency. (Many of these laws, however, are

1

Brian Fraser, B.A., J.D., Facia ty, University of Colorado School of
Medicine; Department of Pediat ics; Staff Attorney', The National Center
for the Preyention a,pd Treatmept of Child Abuse and Neglect, University

.of Colorado Medical Center.

-Douglas Besharov, B.A., J.D., LLM., Adjunct Professor, of Law-, New York
University School of Law; Director, Select Committeeon Child Abuse and
Neglect, New York State Assembly.



limited in scope and, consequently, impact. Child abuse continues to

he a major unresolved national. problem. .Tbe.general purpose of this

suggested legislation is to encourage .state legislator.s to review their

existing laws' and revissOlcappropriate in order to deal more

.effolAiVel'y -with child abuse and neglect.

it is conservatively estimated that at least.,6D,000 children -- for

the.mot part 'Under the age of 3 -- are seriously physically abused.each

'Year. Seven hundred die at the hands of their parents. If the defini-
:1

Tion of child abuse is expanded to include sexual molestation', neglect

)Dina emotional abuse, the estimate.increase,astronomically.

Moreover,-child abuse is not a single assault but repeated

assaults en the same child; growing more severe the longer the abuse

continues. The. damage, both(- physically and psychologically, is cumula-
.

tive. The iiInger the 'abusive behavior continues unchecked, the greater

the chance of serious and permanent dkability to the child.

Child abuse js conditioned behavior learned from parents .and

pased along from one generation to the next.

Obviously, all the complex factors drivihg a.parent to abuse or

neglect a child cannot be dealt with adequately in a single pieCe of

legisla.tion. There is a grOwing awareness that laws identifying the

abused child and the abusing parent must be coupled with treatment pro-
.

grams. Fprther-,) it must be. reognized tMt. there is no single. agency,.

either public or private, that can offer all the service's. necessary .

for the identification, treatment and prevention of.child abuse and'.

neglect.

1



Child abuse and.. neglect arc multidisclplinary problems that must

he attacked from a multidisciplinary point of view. All community

servis and 111 community. treatment programS4must be frilly utilized:

lost....riticallv, 'we must TOst-!. ,ommunication. coordination and cooperh-

ti n community resources.

The specific purposeS of this suggested legislation are::.'

1. To encourage complete reporting of suspected child abuse' and

neglect- cases by all persons who have contact. with you)*

chi Id ren:

'l' encourage a therapeutic and tratmei-lt-oriented approach to
L.

child abuse And neglect, rather than a punitive approach.

3. To encourageuniformity in' terms and concepts

communication and cooperation among states..

To enable each state to meet the regiliroments

93-217.

and to encourage

0

of Public Law

fven if this sugste&legislation were enacted in the
/
form out-

-lined here, Wiero are tuo compleMentary efforts that eaehstaio must
<

undertake to maxiMizc the impact of the law. First, education and

training must he ma'de available for all persons doaling'with .child

abuse and neglect. Second,-there must he an effective utiJization of

all forMs of media to identify the problems and needs in thc' area of

abuse and neglect-/: However, a word of caution is in order. There

is little-value, and perhaps much, danger, in-saturating the public with

tales of the evils of child abuse and neglect. Public awareness to



intirdAse reporting, solely for the sake of teporting, is counter -.

productive. 1f.the media. is to increase the number of reports, each

state must .be prepared to offer services and treatment to 'those. so

identified,

On January 31, 1971, Public Law 93-217 was enacted into law. The

primary purpose- of this law is.to provide federal financial assistance

for the prevention, identification and treatment of child abuse and

neglect.- bor a state or its political subdivisions to qualify,for

funding under'PA 03-217, ten requirements must he met:

1. -A state must provide for the reporting of known or suspected

instances of child abuse 'and-neglect.

A state must provide,:upon the receipt of a report of known or

suspected child abuS.e or neglect, an investigation of that re-

portby- a properly constituted. state authority. Each investi-

gation must be initiated promptly; however, the properly con-.

.
stituted ::tate authdrity must he an agency ,-,4;:cr .;-.an the,.

ag.ency, :institution or facility involved. in the acts or omiS--

sions, if the report of child abuse.-and_peglect involves the

'acts or omissions of a public or private agency or other insti-

tution or facility. .In addition, a. state must provide, upon

a finding of abuse-or neglect, fOr immediate action to protect

the health and welfare of the abused or neglected child and any

other children who may be in.dangerin the same home.

].1



a

In connection with the enforcement of child- al,use ant!

laws and tho'iepor ing of sinipect,ed 'instances of child e

and neglect, a.st' e must demonstrate that there are

effect, administrative procedures: trained per,,,onnel,

-procedures, institutional and facilities and

disciplinary programme and services sufficient to assure that

the .state can deal effectiVeland efficiently with cai)d

abuse and neglect. At a minimum this must. include A provision

for the receipt, investigation. and Verification 9f reports; a

provision for thedetermination of treatment or aiLliorfttive

social service and medical needs; provision of

and, wh0re necessary, recourse to the cTiminal or.juvenile

court.

A state must have, In effect, a .child al-ise and pc, Lire

/hat provides imMunity for all person'S'who in'good flith re-

port.. instances of child abuse or neglect'(immunit to apply to

both civil and criminal prosecution that` sight arise fro7,-1Arch

reportingl...

5. A state must preserve the confidentiality of all record

cerning repOrts of child abuse and negli,let by havims in

effect, alaw that (a) makes such records confidential and

(h) makes any person who permits or encourages the unauthorized

dissemination of such records or their contents gnid/y of a

crime.

r i ,

ro
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For a thorough discussion of .a11 the requirements and how they can be

met, please refer-to the Ybderal Rogi,;ter, Vol. 39, 'No. 245 (Thursday;
0

December 19, 1974).

0
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NlOpEL UGISLAT1ON
' 0

'SECT10\ I. PURPOSE

Et' is the purpose Of this Act, through the complete reporting' of

child abuse, sexual abuse and neglect, to protect, the best into.ests'

of the child, to offer protective 'services in order to, prevent anY-

furtherharm to the child or any other children living in-the home, to

-stahilisw the home.environment, to preserve fami ly life where pos-
:

sible and to encourage ,:ooperatioD among the states in dealing with
0

the problems of child ibuse and neglect.

The public policy of this state iS to protect-children

whose health and welfare may be adversely affected through injury and

:neglect; to strengthen the family and to make the home safe for children

/;.by enhancing the parental capacity for good care: to provide a temporary

or permanent nurturing and safe environment when necessary; and for

these rirposes to require the reporting of child abuse, investigation

-of such reports by a social agency and provision of services where

needed by tne child and family. (Based on Conn. Gen. Stars. Ann.

517-38 (a) (1973) I

The purpose of the Act. is preventive and curative, not

punitive:. -It is:-intended to encourage. reporting within a state and

cooperation among. the states in order to. identifYchild'abuse as
.

quickly as possible. With the identification of a specific. instance of



'child abuse, the state's- resources can bebroughto-bear in an

protect the child's, health, to prevent abuse from occurring

again and to keep the family unit intact wheneVer possible.

keeping tho family unit intact, however, is not the primary pur-

pose of the legislation. ,Protection of the child takes fairrSt priority.

In many cases, -the protection. of the child's interests and keeping the

-family together Will be cne and the same, and need not be mutually,

excltive. 'finfortunately, in some situations they are. In these cases.,

th01.05 should he separated and primary emphasis shouli be placed on

the welfare of the child.



SECTION II. pEFINITIONS

When used in this Act,.uhless thetspecjfic content indicates

otharwise:

1. "Child" means an); person under 18 years of age.

"AhuSe" means any physical or mental injury inflicted on a

child other than by accidental means, or an injury at vari-

ance with the history given of it.

3; "Neglect" mean a failure to provide, cr h refusal to pro-

vide when financially able, by those legally responsible

-for the care and- Maintenance of the child; the proper or

necessary support; education, as required by la'g; or medi-

cal; surgical or any other care necessary for the child's.

well-being.

1. "Ihstitutiondl child abuse and neglect" means situation's of

child abuse'or neglect where thb person responsible for the

child's welfare is in a foster home, residential home or

other pubdic pr private,:irrstitution, or agency.

'5, "State department" means the state-department respCnsible'for

the supervision or qdministration of child protective services'

at the local level.

-6. "Child protective agency" means the agency designated by state

Jaw with prime child protective responsibility,.including the

receipt, lavestigation,.treatment or referral,Of reports of

11



knohn or suspected-child abuse or neglect.

/aTort" Teans any report made pursuant to this act

that is not uPported.by some cree;ble .evidvnc.

"A'per;on regponsIble for a child's welfare" includes the

child's parent, guardian or other person responsible For the

child's helfare, whether the child is in his home,-a relativOs

horie, a Foster care home or a residential institution.

of the report" means any child reported under this

Act, or his or her parent, guardian or other person respen

for his welfare.

SS ASS

Abdse means any case in _which. a child exhibits evidence

of sq.in 1,rdising!, bleedin4, malnutrition, sexual molestationtirns?----,

frict'ure of any bone, subdural heMatoma, soft- tissue swelling, 4

.,;....

fAitur -to-th ivc- or death, acid such condition or death is not

justifialy explained, or the history given concerning sdch .condition.

or death s it variance pith the degree or type of such condition or

death, or the circumstances indicate that sU'A condition,dr death may

11,0- e the product of anaccidental....bccdrrence. [Based on Colo. Rev.

:19-10-101(1)09771)1

"Definition for identification. of/ChildTen for reporting

prpose.;." under the age of .l5, who js'suffering.from physical."'

injury (inflicted upon him by-other than accidental means), or sexual.

c.

abuse, or malnutrition, ot ,.uffering from physical or emotional harm'
r.

12
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or substantial risk thereof by reason Of:neglect. Reporting of neglect

shall take into account the.. accepted child-rearing practices'of.the'

culture of which he or she is part. iClr,inical Proceedings, Children's

Hospital, National Medical Center, .Vol. :150, No. 2, 1ebruary 1973

. .

JeflifitiOn sugested at the c;o1-ference.an- the Battered Child, sponsored

by the .11.C. Chapter of the American Academy of Pediatrics and Group

Health Association, Inc., Washington, Sheraton Park Hotel,

1 inc 197S.1

7c)m,_,nt: This definition of ."a child," taken from Maryland legislation,

is relatively uniform-across-the country. WaShington State, however,

noting that the purpose of an act of this type is to protect those

persons who cannot protect themselves, :has .defined a chi 14 as: "Any

pers:n under the age of IS years and shall include mentally retarded

persons:,.regardless of age." [Rev. Wash. Code. Ann., .26.44.020(6)(1.973:)1

4 A definition.that specifically includes the mentally retarded -is

preCorahle, although it greatly. .expands the scope of the hill and

althdugh- [i'generally agreed-upon definition of mentally retarded may
,

be difficult to achieve, Pot' other definitionS of a child, incorporating

a mental or Ohysical disability, the statutes of Delaware, Nebraska

and Ohio are especially helpful. As defined, "abuse" has -ax broad

context. It refers to any physical injury not. accidental in nature.

The word "serious,." Which in many states precedes "physical. injury;" has

been purposely deleted because legislation designed-.to provide an

19



effeCtive child abuse prOgrad sbouhrbe concerned with all injuries,

not just serious ones. Try many cases, simple physical injuries later.

become the serious physical injuries and, by that time,it is too lat6

tointervene- and offer adequate assistance.

The definition also refers to mental injury. This connotes emo- .

tional abuse or emotional neglect. A number of state statutes define

abuse to include emotional abuse. Statutes in this category include

those in Delaware, Louisiana, Kansas, Tennessee and Texas. Although

many state statutes refer to serious physical injury resulting in

emOtionalharth, or serious mental abuse resulting in physical injury,

here, mental injury is not defined to include physical injury. The

definiti6n as used here is intended to mean pure emotional.abuse. An

"injury at variance with the history given of it" is included because

parents who haveseriouslyinjuredtheir children often propose

explanations thai. do notadequately explain the'injury.

,"Neglect" inCludes the willful commission or negligent omission

of some' act.by he parent. This is intended to cover situations. in

which the chil4 isinot physically or mentally abused but which, if

unchecked, present as 1.11-.Pat a danger to the child. This is not

intended to corer those situations in which there is a 'heed, but the

-need springs' from the family's financial inabilities. The context of

neglect is-broad enough to cover the failure -to- thrive, abandonment

and starvation clauses noted specifically in some.-state statutes for

neglect.

.1'
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This Act recognizes that children are often abused or, neglected

by the public.: and private agencies and institutions meant to serve

them. The term "institutional child abuse and neglect" is intended to

cover those situations in which a child is abused-or neglected in some

institutional setting.

The definition of an "unfounded report" is intended to solve the

problem of the malicious, had -faith report. In too many cases, reports

of suspected abuse with no credible evidence to justify them are listed

in 4-central registry. It is hoped that by labeling 'reports.as foUnded

or unfounded, reports with.no credible evidence to. Support them will be

expunged from the central registry records.

15
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SECTION III PERSONS MANDATED TO REPORT SUSPECTED ABUSE, SEXUAL ABUSE

AND NEIIITCT
I

1

hen any physician-, resident, intern, hospital personnel_egaged

in the admission, examination, care or treatment of persons,. nurse,

osteopath, chiropractor, diatrist, medicalexaminer or coroner,

dentist optometri,t, or an' other'medical or mental health. professional,

Christiin ;ciOnce prac.t_itioner, religious healer, school teacher or

other school official Or pdpil persbnnel, social service worker, day.

care t(orher or other chilyl care or foster care worker, or. any peace

.officer or la<< enforcemen (t official, has reasonable cause to suspect

neglect, orthat a ch:ld has heen sulijected to abuse, sexual abuse Or

(72
Ohseri..os the child being subjected to conditions or circumstance§ that

)

would reasonably result n abuse or neglect, he shall immediately report

i t or cause-il report to Ike made.

. _
.

Whenever such pers( is required to report under this Act in his

capacity as a member staff of a medical or other public or

private institution, school, facility or agency, he shall immediately .

notify the per:4in in dirge of such institution, school, facility or

agena or his de§igntd agent, who shall then also become responsible

to report or cause reports tobe made. However, nothing in this section

or Act is intended to,requiro more than one report .from any such in:.
x

stitUtio-,-school or agency; but neither is it intended to.prevent

16
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individuals from reporting an. their own behalf.

In addition to those persons and officials specifically required

to report suspected child abus6, sexual abuse and neglect, any other

person may make a report if such .person has reasonable cauFe to suspect.

that a child has been abused or neglected or observes the child being

subjected to conditions or circumstances that would reasonably result

in abu-Se or neglect.

comff;,,nr-,;: Persons mandated to report. The basic format for Section III.

15 drawn from the New 'York statute, and the provision for the report

of conditions or circumstances that would reasonably result in abuse is

drawn from the Colorado law.

The number of indiiduals required to report under this section

is extensive. Section III identifies all those persons who liave.contact

witliyoUng children and who are able to identify, suspected injuries to

.children at the earliest possible point in time. The key to any good

-

piece of legislation pertaining to child abuse and neglect isto proVide

a means for identifying the child abuse and.neglect case as quilkly

as possible.

Sexual 'abuse has not been. specifically defined in Secti III. It

. is expected that state courts would interpret sexual abuse or sexual

molestation to include sexual physical assualts, consensual-sexual

activity with a minor and-nonphysical sexual. assaults such as exhibit-

monism. Connecticut's children's cede has been amended to allow .
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hospitals,physiians and clinics to examine and. treat a minor for.

-.rwreal disease Without his parents! consent; examination.ane'treat-
.

merit are cenfidentIdi unless the minor is under 12 years of age and-

then a report is required under the. statute mandating reports of

-;usp.ected child abuse. The assumption is that sexual contact with a

child under 12, with or without the consent of the child, constitutes

abuse and should he reported as such.

Finally; thit4 ;c.-cti-on provides for voluntary reports by any
O

Lyerson who has reasonable cause to suspect abuse or neglect.- This is

A
to encoifrage all persons to report suspected abuse and neglect and to

make certain that such repov'ts will be'identified and processed. At

the same time, IA! insures that individuals making voluntary reports

will not he subjected to criminal liability for a failure to report.

Only those individuals specifically required to reOrt are criminally

and civilIy.liable- for .a failure to do so.

18
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SECTION IV. .NbiNDATORY REPORTING TO. A -MEDICAL EXAMINER.OR A CORONER
AND A POSTMORTEM INVESTIGATION

Any person or official requirOUnder Section III of "this Act to

report cases of suspected child abuse, sexual abuse or neglect, includ-

ing workers of the local childprotective services, who has reasonable

Cause to suspect that a child hds died as a result of child abuse,

sexual abuser neglect, shall report that fact to the appropriate

cal examiner or coroner. The medical examiner or coroner shall accept

the report for investigation and shall report.his findings to the

.0olice, the appropriate disir;Lct attorney, the local child protective

service agency,aad, if thenstitution making a report is a hospital,

to the hospital.

c,.,, .

Cor7nenta: Until -4 fOi years' go, coroners and medical examiners were
. :

not routinely reqm4'red to report suspected incidences of child' abuse,

sexual abuse or-neglect that resulted in a death. As a result, a- num-
..

.

.

.

.
.

ber of child abuse. deaths-were-never noted or reported. 'While it is

axiomatic that a child who is dedd is no longer in danger, one of the

prithary purposes pf childabuse-legislation isto. protect all children

within the same home. Toaccomplish this, deaths resulting from sus-

. pected child abuse should be reported by the coroner or medical'

examiner and the same procedure should be followed as.if the child
rm

were 'alive. It-should be ad-fed,. however, that Section IV re-

. quires reports to a medical examiner or a coroner when someone other'

than a mediCal examiner or coroner suspects that-a child has:died as a
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result of child abuse, sexual abuse

or corriner is required to accept the report,. make an investigation and .

re0rt 'his rindings to the police', district attorney and the welfare'

dtpartMent.

or ne.glect. The medical examiner

20

26



SECTIbN PHOTOGRAMS AND1V,,RAYS

pvi:Son reivatred to report ,!'.-a!j'es of child ;abuse, sexual ""alluSe-.

and:oegi:6:-t. may take' or ;causer to be:tak6e,',at public expense, color
Q

4raphS of the ,Teas, of trauMa',:isiLleon zichild and, if medically

.

inthc,,ted,''cause.tb'hd poyfOrmed:,radiological 'examinations of the child:
. .

.

Anyrria tbgraphs'or' taken, sliall.:be se the mandated receiving

agency as soon-as possible{ Whenever Iiichperson is required to report

under this Act, .in'his,capacity as a demberof the staff of a medical

private or-puhlic institutton, school, facility br agency,

,notify. the person in harge_ of di t
.

s,,h9o1,.;-faC:ilitY d.r.agny,:ot his designated delegate,. who shall then
,

AJke or CAUs,OAo fie:takenyatipublixpense, color phOtographs of

physical trauma and ,hail, if 'ffiedicallx indicated,- cause to he per-,

fbrmed a radiological examination of ohe 'child:
. . ,

Zommonts:.' ihiF; section: is intended to provide data tb augment the

department's file pertnining:tb child abOSe. It is assumed that such
.

.7photOgraphs would becOMe a portion :of the medical file and thus could

he used in tjourt'broceedings.hi,s section specifically states that

color: photagrophs May he taken of.the physical .trauma visible on a

.

Legally, this means that:individuals mandated to report abuse

do not.need'prentai permis4ion or retgase to take the necessary

pho-t.ographs.. sThe-languagetof this .section specifically states that any

-:poiSon regOit'edto. report 1riay take color 'photographs, but when such

-17 r ,
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person is a member of a staff of a hospital or any other private or

public institution, school, facility or agency; he shal notify the

person who sha4I take such color photographs,
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SECTION.VI. -PROTECTIVE CUSTODY

officer or enforcement official may take a Child into

prbtective. custody, and any Derson in.charge of a hospital or similar

institution or any physician treating a child may keep that child in

his custodywithopt the consent of the parent or the guardian, whether

ox not additional medical treatment is required, if the circumstanc

.or cohditicns ofthechad---are----s-a-Chthat continuing in his place of

residence or in the care or custody of the parent,-guardian, custodian

or other person responsible r the child's tare presents an'imminent

danger to that child's life or.health.
,

Any person taking a child into protective custody shall immediately

'notify the child'protective services aridthe-juvenile court and shall

make every reasonable effort to inform the parent or the person

responsible for the child's welfare of the place or facility to, which

till child has been brought. The place the child shall be taken to

shall be designated 1.:or that purpose by the juvenile court or the local

child protective service. It may include a hospital if the child is

or will be presently admitted to the hospital. The ioCal child

piotectiVe:.service shall be responsible-for attempting to avoid place-

ment of a child in a foster home or an irctjtution, whenever possible

and appropriate. The local child pi-otetive service shalLcommence

child protective proceedingS in thejuvenile.court at the next

''regular weekday session of the''court pi-, at that time, recommend to

the Court that a petition get.be filed and that the child be returned
4,
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to tli..0arents or other person responsible for his-welfare pending

further action.

Comments: ThL g-physician ror,the head of a hospital, clinic

or other similar institution to retain custouy of.a chiId in his care

is beginning to gain wide acceptance. The rightto retain custody

under this section is-permitted even if there is no immediate need

for additional medical treatment and even ifpthe parents object to the

r,tention of custody. The.requirement-is that there exists ,some immedi-

ate danger:to the child's life or nealth. With the addition of the

word 1'1-,ealth," the minimum requirement is simply that if the child were

releasd, there would he a possibility that the:child might suffer

further injury isno requirement that the injury be "s,rious."-

r, '
This sectionWC.9tendcd to giv.: doctors; hospitals, clinics and

, .

other similar institutions more flexibility in dealing with What.theY

believe, may be a potentially explosive and dangerous home envirdnment

for a child. This section i$ particularly pertinent in those situations

in'which it proves difficult to obtain an immediate police hold or 1

court order. In order to.make this section as palatable as possible,-

it requires that the parents be notified as quicklyas possible. under

the circumstances, and that the juvenilecourt.be notified at the next

regular weekday session.

24.
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SECTIOVVIL REPOTING PROCEDURES
0

L. Reports of child abuse,. sexual abuse or neglect made pursuant

to this Act shall be made immediately by telephone and shall be followed'

by a u)ritten report within' 48 hours if so requested by the receiving

agency. The receiving agency shall- forward immediately a copy of this,

report to the statewide, central registry on forms supplied by such

registry.

2. All initial oral reports shall be made by telephone to a state
z

. center established by this Act. The state department shall establish

and.shall maintain in the.state center a 24-hour, .7-clay-a-week, toll-

free telephone number/to receive such calls. If the initial report is

.made--to some local service, the local service shall forward. such

information immediately to the state center. When'reports are'made

directly to the. .State center, they shall be immediately transferred to

the appropriatelocal service.

3% To the extent possible, such reports shall include the- following

,information: the names and addresses of the child and his parents or

other persons responsible for his care; the child's age, sex and race;

the nature and the extent of the child's injuries, neglect or sexual

abuse, including any evidence of previous injuries, sexual abuse or

,

neglect to Lhe child or any .other child in the same home; the name and

address of the person responsible for the injuries, sexual abuse or

neglect; the family composition; the source of the report, inclUding

the name of the perSon making the report, his.oecupation and his
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address; any actions taken by the reporting source,- including the taking

of x-rays or color photographs.,. temporary custody or notification of

the coroner or medical examiner; and any other !information that the

person making the report believes may further TJhe purPbsos of this Act.

4k A copy,of this report shall-immediately-be made-available to

the apprepriate law enforcement agency, the district attorney or the

coroner or mediCal examiner's office for thci consideration.

5. A written report from persons or off cialsrequired by this Act

to report shall be admiFsible in evidence injany proceeding rel tingto

child abuse, sexual abuse or neglect.
\

6. Reports involving known or suspected institutional child Ouse',

-sexual abuse or ne'glectshall be.made and received as all other repot-Es

made pursuant to this Act. However, the investigation of-such reports

shall be .the responsibility of the agency designated to fulfill this

purpose by an approved loqlplan for child protective. services or by

an agelwy dqsignated by the state department.

^1nmnts: The intent of this section is to require immediate reports

'so that appropriate and ameliorative action can be offered. Further

more this section established one statewide, 24-hour-a-day hotline for

child abuse, sexual abuse and neglect. reporting. The state department

is responsible for the creation and maintenan-e of a toll-free, child

abuse hotline and must establish and maintain a state center td coordi-,

nate all state activities. While local commu . es will be encouraged
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I .

to develop their own ch,ild- abuse. plan, there must besome agency

I I

ultimately responsible for thelcdord nation of all child abuse and
,

I

negtecprograms, This is the functiion of the state center under.the

auspices of he state departme
11
t.

I

This suggested legislaticin pro ides for a written report at the

discretion -.,: the receiving agency. Some states require an immediate

oral report to the receiving agency, followed .by a written report with-

'in S-0Me specified time period. Other states simply require an oral.

report. ,Itis suggested -that the. requirements of.a written report in

all cases of suspected abuse, sexual abuse andnegject, may havea..

chilling effect on reporting The primary purpose of the reporting

(

statute is to identify- the child in peril as quickly as possible. AnY-
., .

'' .

f. .

thing that might compromise this identification process should be thor-

oughly analyzed.

The content of the initial report is extensive, as it is in a npm-

-ber of states, such as Connecticut, Oregon, Nest Vi?ginia and New York.

The purpose is to identify the child in.danger, any other children in

the same home who might also bein"danger, the probable abuser and the

name of.the reporter.. The ingprmation is then. utilized to initiate the

investigation, to cross-index in the central, registry and-to begin

appropriate legal proceedings where necessary..

Subsection 4 of this section provides that copies of the initial

report will be "made available" to the appropriate law enforcement

agency, lotal district attorney or coroner. It does not require that a
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report be transferred immediately to.the pojie-department, district

Attorney Or coroner. Reports of physical abuse may be of concern to

the district attorney; reports of neglect will not. Reports of sus-

pected abuse leading-to death will be'of interest to the 'coroner,. but

simple reports of abuse Will not. In any event, reports are made

available as appropriate. EaCh community will probably set up its own

procedures for transferring information concerning child abuse, sexual

Abuse and neglect. The actual procedures utilized for the transfer and

the circumstances under which a transfer takes pace are left;to the.

agencies themselves.

Subsection 6 of this section' insures that the agency investigating

the repOrt is not the same agency that has been reported as abusing

the child. 1
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'SECTION VIII. IMMUNITY PROM LIABILITY

Any person, official or institution participating in good faith in

any act permitted or required by this Act -shall---he immune from any

civil or criminal liability that otherwise might result by reasons of:-

such actions.

.

Comments:
4
To enCouruge reporting, thiS section protects from civil and

criminal liability person who makes a report. At the present time,

every State offers- some form of immunity from liability under mandatory

reporting statutes. This section provides immunity for individuals
.

required or per,itted to report, required or permitted to take color

photographs'or x-rays or permitted to assume temporary custody.. .The

' immunity extends to 2n :! action permitted or required under this Act.

Immunity is granted only to those persons acting in good faith

(i.e., without a malicious purpose). Some states presume the good faith

of actors making a report or performing an activity under the mandatory

reporting statute. For all practical purposes, .however, anyone bringing

suit against a reporter must show'that the reporter acted. in bad faith.

'If the person bringing suit must demonstrate bad faith, on the part

of the r(: orter, there is,already a pfesumption of good faith. It was

that .ingiUsion of a phrase "presuming good faith" would simply be

redundant and was omitted.
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SECTION IX. ABROGATION OF PRIVILEGED COMMUNICATIONS

The privileged quality of communications between husband and wifes

.and between any professional person and his patient or his Client,

except that between attorney and client, is hereby abrogated in Situat-

ions involving known or Suspected child abuse, sexual abuse- or -neglect

Such privileged communications, excluding those of attorney and client;

shall not. constitute groundsTor-failure to report as required or

1

perMitted by this Act, to cooperate with the child protective service

in its activities- pursuant to this Act, or to give or accept evidence .

in any judicial proceeding relating to child abuse, sexual abuse or

neglect.

Comments:. This section abrogates the privileged status of confidential
1

communications for purposes,of reporting or-participating in any

proceeding relating to child abuse, sexual abuse or neglect. In most

cases of child abuse, the only eyewitneses are the parents and the

t child, and the child is either too young or too intimidated to testify.

The parent who actually abused the'-child cannot, of course, be forced

to testify against his ovn Interests, Rather than force the county

attorney.to rely do purely circumstantial evidence to prove child abuse,

this section would allow the spouse who actually witnessed the attack

to testify.
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SECTION X. FAILURE TO REPORT

1. Any person, official or institution required by this Act to

report a case of known or suspected child abuse, sexual abuse or neglect,

or to perform any other act, who knowingly fails to do so or knowingly

prevents another person acting reasonably from doing,so, shall be guilty

of a misdemeanor.

2. Any person, official or institution required by this Act to

report a case of known or suspected chilc abuse, sexual abuse or neglect-,

or to perform any other act, who knowingly fails to.do so'or knowingly

prevents another person acting reasonably from doing so, shall be

civilly liable for the damages proximately caused by such a failure.

Commen'ts: Under Section X, individuals who are required to report and

who knowingly fail to do so become civilly and criminally liable.

Subsection 1 is little More than a slap on the wrist, a criminal

sanction levied by the state for a failure to report. Subsection 2

however, clears the way for a civil suit on behalf of the child for

damages caused by the knowing failure to report, Previously, a. suit,

for damages on behalf of the injured child was via the writ of

"negligence per se'," which often proved compliCated and lengthy.

Today, 33 States provide criminal sanctions for a failure to report a

case. of suspected child abuse, sexual molestation or neglect.

In task force discussions, several members expressed reservations

.about recommending penalties for a failure to report, arguing that the
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establishment of liability for failure to report might tend to result

in excess repotting by thoSe fearing possible legal action. They felt

that many reports might be motivated more by _a fear of legal incrimination

and penalty than by a real concern for the welfare of the child. It was

also felt that the establishment of penalties for failure to report

might instill a fear of becoming involved at all, and that a legal

penalty for failure to report might foster the inclination toward

minding.6neown-business, thus defeating the intent .of,the legislation:

Instead of establishing penalties, it was felt that effort's should be
(75

directed at breaking down the resistance to reporting. This .could best

be achieved by persistent educational efforts to sensitize the public

as to the seriousness of the problem and the importance of reporting.

On the other hand, the task force expressed equally strong feel-

ings that penalties for a failure to report would not result in

excess reporting and that there was no substantial evidence to support

the arguments against penalties. It was felt that inclusion of a

penalty for failure to report would not increase the resistance to

reporting, but would have the opposite effect. One doubt ex,-essed

fr.= a pragmatic point of view was whether anyone would be i.i!mi,.z77.d

prosecuted for a failure to report in a one-time situation, because the

diagnosis is simply too subjective. .There have been-cases where.

pediatricians have been sued (770';:'- for a failure to report; in

these cases, children were seen more than once and abuSe was readily

apparent.
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After weighing the arguments pro and con, the task force decided

to include in the suggested legislation the section that provides for

penalties for failure to report, but also to emphasize in the accompany-

ing comments the s differences of opinion on this queStion.
6

There was no disagreement, however, on the need to educate the

Public about the extent of the problem and what should be done in the
. :

event that individuals do become involved in reporting cases of child

abuse, sexual abuse and neglect.
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SECTION RI. CHILD PROTECTIVE SERVICES

1. The state department shall establish or designate in every

county (or.comparable political subdivision) a local child protective

service to perform the duties andiunctions'set forth in this Act:

2, Except in cases involving institutional abuse, or cases in which

police investigation also appears appropriate, the child protective

service shall be the sole public°agency reSPc.sible for receiving,

investigating or arranging for investigation, and coordinating the

investigation of all reports of kkown or suspected child abuse, sexual

abuse or neglect. In accordance with the local plan for child protect-

ive services, it shall provide protective services to prevent further

abuse, Sexual abuseor neglect of children and provide for or.qrrange.

for and coordinate and monitor the provision Of those services necessary

r.

to insure the safety of children: The focal child protective service

shall have a qualified staff sufficient to fulfill the purposes of
o

. this Act and shall be organized to maximize the continuity. Of

responsibility, care and service of-individual workers for individual

children and families.

3. Each local child protective service shall:

A. Receive or arrange for the receipt of all reports of known .

or suspected child abus*e, -sexUal abuse or negleCt on a 24-

hour, 7-day-a-week basis,

B., qProvide or arrange for emergency children's services to be
3\

available at all times.
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Within 24 hOurs of notification of a suspected case of

child abuse, sexual abuse or neglect; 'commence' or cause

to be commenced a thorOugh investigation of the report. 0

A. Titei investigation shall include an evaluation of the environ-

ment of the child named in the.report and any other .child-

ren that may be in the same home; a determination of the

risk to those children if they continue to remain in the

, home; 'a determination of the'nature, extent and cause of

any conaition enumerated in the initial report of child

abuse, sexual abuseer.neglect; and the name, age and condition

of any other childr'en-living in thee same _home.

, (j7

C. If at any time before the investigation has been completed,

Upon.tompletion of the investigatton, where appropriate, the

local child protective service shall offer services to the

child or to the family.

the opinion of the' investigators is that immediate removal

is necessary to protect the child from further abuse, sexual

abuse or negl:.ct, the juvenile court or the district court

with juvenile jurisdiction shall be so notified,.
%

..

D. In those cases in which 60 local child, protective service.

determines that the best interests of the child require

o;. juvenile court action, the local chi'ldprotective.service

shall initiate the appropriate iegal.proceeding, and shall
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assist the juvenile court during all stages of the pro-

ceeding in accordance with the provisions of this Act:

E. The local child protective service shall be responsible.

for providing, directing or coordinating the appropriate

and timely delivery of services to abused children and

their families, including services to those:responsible

for the child.'s care.

The Ideal child protective service shall complete and forward

to the state central registry, on form* supplied by such state ._central

.registry:.

o
A. . Within seven days of the receipt of a report of-known or

suspected child abuse, sexual abuse or neglect, a prelimi-

nary rrt of the investigation made by the local.child

protective service, including an evaluation .of the situa-

tion, potential danger to the child or.children and

actions taken or completed.

B. Within 90 days of receipt of the initial report of known

or suspected child abbse; sexual abuse -or neglect, a

progress report, including a detetmination. by the 1001-

child -protective setvice that thereport is founded or --

unfounded, a plan -for rehabilitative or ameliorative

treatment, services offered and accepted or refused, and

the present status of the case.

C. Within seven days of termination of a case, a repOrt
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.indicating the final disposition.

6. ,To carry out the purposes (-1' this Aet, the local child protec-.

tive service may request and. shall )eceive from departMents, boards,

bureaus or other agencies of the state or any of its.political sub-.

divisions or from any duly authorized agency or any other agency pro-

viding services under the local child protective service plan, such

cooperation, assistance and information as will enable it to fulfill

its responsibIlitfe.s.

This section provides' for the establishment -of 'a child pro-

tective service. to fulfill child abuse and neglect functions. Although.

this Act requires that a child protective service be established in..each

,county, it is recognized that in predominately rural states this may be-

impractical. or impeSsible. It is therefore suggested that .in,)rural..

states one child protective service be established for a'-number of con-;

tinguous counties. The purpose of the child protective service is.to

coordinate all aspects of the child abuse case, including the receipt

of reports, the investigation of reports, court action and treatment.

Each bounty child protective service must receive reports, initiate an

investigation within 24 hOurs, offer 'x)propriate services to the child

and family and; where necessary, petition the juvenile court on behalf

of the injured child.

In an attempt to coordinate and evaluate progress, each child pro-

tective service must complete three reports as the case. unfolds. The
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.first is a preliminary report indicating what action: has. been taken

once a report of knoWn or suspected child abuse, sexual abuse or neglect

has been received. The second is a progress report indicating whether

or. mot the original report.has prbven to be foundedor unfounded, what

treatment plan has been completed for the child and his family and what

services have been offered and accepted to date. The third is a termi-

nation report indicating the eventual disposition of the case. All re-

ports are forwarded to the state central registry on forms provided by

the state central registry.

It should be noted that the child protective service is responsible

.1
for the receipt and investigation of reports and for treatment.. If the

local child protective service cannot investigate the report or offer

treatment, it may arrange for.another local agency to provide the ser-

(i:rice. The primary responsibility of the child protective service is

toservices,servis, but to insurethat all requirements of this Act

are met and to coordinate all related activities.

O

S.
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SECTION XII. CHILD PROTECTION TEAM AND LOCA. PLAN FOR CHILI) PROTECTION

1. The Jocal child protective service shall convene a community-

e, multidisciplinary child prote(Stion'team to he known as The Child

-'.,214otection Team. The team shall be comprised of.the director of

the local child protective service or his representative, who shall

serve as, team coordinator;a representative of the local law enforcement

agency, appoi'inted by the local law enforcement agency; a representa-

tive of the juvenile:ceurt, appointed by the court; and, to the extent

possible, a physician, a laWyer, a representative of tervral'health

or public health and one or more representatives of the lay cbmmunity,

to he appointed by the team coordinator. The team shall be composed

of no less than three and no more than nine members.

The team coordinator shall be responSible for supplying the team.

With.copies of the initial report, the preliminary report; the progress

report and the termination report in, every case of child abuse, sexual

abuse and neglect. The coordinator shall also supply the team with

any other information he considers germane to its deliberations.

The Child ProteCtion Team shall meet once a week or within a week from

the data a report is made of suspected abuse, known child abuse, sexual.

abuse or neglect. The team shall !:erve as a diagnostic and prognostic

service for the child protective service. HowdVeT, the Child' Protection

Team may, after an evaluation of the reports, file 'a petition in the,

juvenile court on behalf of. the subject child if it .believes' this

would best serve the interests :of the child. If the Child Protection
1

. t
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Team files a petition in the juvenile court on behalf of the-chilC it

shall notify the guardian ad Utem-in writing of its reasonjor ini-

tiating a petition, its suggested prognosis and'its-suggested treatment

program for the abused child and his family.

2. After consultation with. local law 'enforcement agencies, the

juvenile court, parental organizations and other appropriate public.

and-private agencies and societies including social service, medical,

: mental health and legal agencieS or societies, each local Child Pro-

tection Team shall prepare annually a local plan for the provision of

child protective services.

. A. The local plan shall describe local implementation of this

Aci, 'including the organization, staffing, method of opera-

tions and financing of the child protective service,(as'

well as provisions made for the. purchase of services and

interagency cooperation. The local plan shall also de-

scribe programs in effect and programs planned-in connec-

tion with the implementation of this-Act, The plan shall

also.dcscribe administrative- procedures in effect or

.planned; personnel trained in child abuse, sexual abus'e or

neglect; training programg.in existence or planned; and

institutions and multidisciplinary programs in existence -

.0
or planped, At a minimum, local services must 4nclUde. pro=

0 0

vision for the receipt, investigation'and verification of

reports; provision for the determination of treatment
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ameliorative social'serVice needs; provision for such

services; when necessary, resort to criminal or juvenile

courts; and pruvision for monitoring and planning of the

entire process.

B. The local plan shall specify the terms and conditions

.
under which the child protective service may purchase and

utilize services of any public or private agency to carry

Out:its responsibilities-under this Act. When.services

are purchased by the local child protective service pur-

suant to this Section, they shall be reimbursed by the

state to the locality or the agency in the same manner and

to the same'extent as if the services were provided direct-

ly by the local child protective service.

C. The local plan. shall be made available to the public for

review and comment at least'60 days before a public hear-

ing on the plan. A pubPic'hearing shall be held at. least

30 days before the plan is to be submitted to the state .

department The date of Submission to the state depart-

ment shall be deterMined by the state department to stag.;

ger the department's receipt of such plans regularly

throughout the year'.

D The local plan may not take effect until at least 60 days

after its submission to the state department. Within 30

days'o :submission,..;:the state department shall certify
'
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whether the local plan fulfills the purposes and require-

menm of this Act. If it certifies that the local plan

dOes not do so, it shall state the reasons therefore,. and

the team shall have '30 days to subMit an amended plan. The

state department shall then have 3D, days to certify whbther

this amended-plan fulfills the purposes and requirements of

this Act. If it again certifies that the plan does. not do

so, the local child protective service shall have an addi-
v,

tional 30 days to submit an amended plan, which the state

department shall have 30 days to certify, whether or not

the amended plan fulfills the purposes and meets the. re-

quirements of this Act. Anytime thereaftr, the state

department may withhold state reimbursemeht for all or part

uf the county's social service activities. Decisions of

the state department under this section shall be reviewable

in the form and manner-prescribed by state law.

Comments: This section recognizes that child abuse is a multidimen-

sional problem. The identification, prevention and treatment of child

abuse, sexual abuse L,Id neglect arc part medical pathology, part psychia-
J

try, part'legal and a bit social work. The creation of a multidiscipli-

\.

nary,Child Protection Team should provide enough collective expertise

from the relevant profesSions to provide an adequate diagnosis and prog-

nosis, and provide and coordinate an adequate treatment plan for the
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abused child and his family. The Child Protection,Team can be utilized.

as .a sounding:board for.the lOcal child protective service, but it is

also more than -a tool for the local agency.. The team serves as a moni-

toring device and a safety valve as well. If the-local protective

service, after investigation, decides that a case is not one of child

abuse, sexual abuse or neglect, and decides not to proceed cothe court,

the team can re-valirate the case and independently file apetition on

behalf of the child.

Furthermore., the treatment aspect of child abuse; sexual abuse and

neglect is a multifaceted problem: Many service organizatiOn$ that

could be utilized in cases of chili abuse are currently not involved

(public health, mental health, school social workers, school nurses,

public health nurses, school counselors,,Red Cross,. Salvation Army, to

name a few). The Child Protection Team has the option,.in drafting a

local plan and in suggesting treatment programs for a particular case,

of .calling upon these various service organizations.

The concept. of multidisciplinary Child Protection Teams or consul-

7-

tation boqds is not new. There are currently hundreds of hospital-

based teams, community teams and Suspected Child Abuse and Neglect

(S.C.A.N.) organizations in existence. Massachusetts provides for the

establishment of "consultation and advisory boards!' throughout the

statejAnn.. Laws of Mass., 5119-51(0)(1974)1 Colorado requires that

all counties with reports of 50 or more.cases of child abuse, sexual

abuse- and neglect create a child protection team for the diagnosis,
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prognosis and Treatment of child abuse, sexual abuse and neglect.[Colo.

House Bill 1482, June' 1975]

This section also-recognizes that counties may vary in population,

population makeup, services and treatment programs. Child abuse is not

only a multidisciplinary problem, it is a community problem. By requir-.

ing the local child protection team to draft a lOcal plan in consulta-.

tion with other local agencies, -community weaknesses -will be minimized

and community strengths optimized. If child abuse is ever to be identi-

Fled, treated and prevented effectively, it must be a total community

effort. This section attempts to bring together all community service

organizations to draft a cooperative community plan in order to meet

the requirements of blie Law 95-,247. The requirement of a comprehen-

sive community planning effOrt is not unique. It will be a condition

precedent to federal funding.under Title XX of the Social Security Act,

and it is 'currently in existence in New York.[MtKinney's Consolidated

Laws of New York, Social Services Laws, 5423 (1975)]
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-SECTION XIII. THE STATEWIDE CHILD PROTECTION CENTER AND THE CENTRAL.
REGYSTRY

I,. The state department shall establish and maintain a single

statewide facility to be known as the "Statewide Child Protection

Center," which shall be a separate. organizational unit administered

within the state department, with-qualified staff and resources ,

sufficient to fulfill the purposes and functions assigned to it by. thiS

Act:

2. Thb purposes of the Statewide°Child Protection Center shall

be to assign and monitor initial child protection responsibility; -to

assist in the,diagnosis of child abuse, sexual abuse and neglect; to

coordinate and monitor referrals of known or suspected child abuse,

.sexual.abuse and neglect; to, measure the effectiveness of existing
i

child plrotection Trograms and faCilliate research, planning alld program

development; and to establish and monitor a statewide central registry

for c 11ild abuse, sexual abuse and neglect.

p. The state department shall establish and maintain within
(

the. Statewide Child Protection Center a statewide toll -free number,

24 hours 41 day, 7 days a week, which all persons may
/

use to report

known or suspected cases*of child abuse, sexual abuse or neglect.

4. A. The state department shall establish and-maintain within

the Statewide Child Protection Center a central registry

for child abuse, sexual abuse and neglect.

B. Through the recording of initial reports, preliminary
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reports, progress reports and termination reports of child.

abuse, sexual abuse and neglect, the central registry may

be utilized to identify prior reports of known or suspected

child abuse, sexual abuse,. or neglect involving the .same

child or,tne same family; to continuously monitor the

status of all child protective cases involving child abuse,_

sexual abuse and neglect; and to develop statistical and

other materials for research..

C. All initial reports, either written or oral, of child

abuse, sexual abuse or neglect made to any agency shall

be immediately relay6d to the Statewide Child Protection

Center, which shall 'use them to be entered into the cen-

tral registry. As gvliminary reports, progress reports

and termination reports become available, they shall be

transferred to the Statewide Child. Protection Center,

which shall cause them to be entered into the central
4-

registry. The registry shall also include the names, '

addresseS and professional status of any perSons request-

ing andreceiving information from the central- registry.

D. Immediately upon receipt of a report of known or suspected

.child abuse, sexual abuse or neglect to the Statewide

Child Protection Center, the central registry shall be.
---

utilized to determine if there is any prior record con-
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ceiling the samochild or the same .family. The Statewide

Child Protection Center shall immediately notify the local

child protqctive service of the report of known or sus-

pected child abuse, sexual abuse or neglect, and at the

same time shall indicate to the local child protectilie

service whether there is a previous report of child abuse,

exua or nelgect concerning:.the same child or the

same faMilY.

-
E. All reports of child abuse, sexual abuse or-neglect con-

tained within the centrairegistry shall be classified in

one of three categories: under investigation, founded or
0

closed. All initial reports of suspected child abuse,

sexual abuse.and neglect, shall be classified as "under

investigatien." Upon receipt of the preliminary report or

the progress report from the local child protective ser-

vices, the "under, inl6estigation" report shalt be c/assified-
.

as "founded" or "unfounded." All cases classified as "un-

founded" shall be immediately expunged. After(-the child

who is the subject of the report reaches the age of 18

years, his record shall he classified as closed and shall

be sealed. Access to a closed record shh11 only be per-

mitted if a sibling or offspring of the child is reported.:

as a SUspected victim of child abuse, sexual abuse or

neglect. All closed records shall be automatically ex-
_
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punged seven-years from the date the record was closed.

F. At any time and in any case, the Statewide Child Protection

Center may amend or remove.from the central registry any

;record upon good cause shown and upon notice to the .sub-

jects of the report.

G. At any time a subject of.a report'May receive, upon writ-

ten request, a copy of all information contained in the

centralregistry that pertains to himi provided, however,

that the registrar-As authorized to prohibit the release

of any data that would identify the person who made the

initial report or any person who cooperates in a subse-

quent investigation.

6. \t any time after the completion of the investigation, but

in -no event later than OO'days afte'r receipt- of the report, °

at which time this'ACt contemplates that the investigation

be completed, a subject of the report may request the. state

.department-to amend or emove the-record of the report from

the registry. IF the department refuses or fails to act

hithin 5t0 days of such request, the subject shall have-the

right to a fair hearing. within the department. Records

shall not be maintained and shall he removed if they are

inacLuate or"are maintained in a manner-inconsistent' with

this Act. ,fn any hearinginitiated by the subject of a report,

the burden of proof shall be on the state department:aildthe
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"%lr!'1..

local child protective service, However, in any case in

which the.juvenile court or criminal court has foUnd_that

there was child abuse, sexual abuse or neglect, this shall

be evidence that the repdrt is founded. All

Hearings must be held within a reasonable time after the

request for a hearing has been made.,"

I. The centr' registry.within the Statewide Child Protection

C'enter shall be the only registry within the state.

.7: Section XIII creates one stateWide.facility to fulfill the

requirements and the purposesof this Act. The "Center" houses both

the toll-free, child abuse hotline and the' central registry.

The:child abuse hotline, which is operational-24 hours: a day, 7.

-days !'). week, throughout the year, serves two purposes: to report sus-

pee-Lod cases of child abuse, sexual abuse and neglect, and to determine,

in conjunction with the central registry, whether a particular cffild

and his family have been involved previously in a case of.child abUse,

sexual abuse or neglect, Section XIII should he read in conjunction

with the following section to determine mho has access to information

contained within the central regitry.

report of suspected Child abuse, sexual abuse or neglect is

reported on the hotline, the operator.must take the caller's name, the.
o

child's name and the. parents' names and address. The operator may then.

cross- reference the child's name and the parents' names in the central
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to determine if there is any previous report concerning the same child ,

or the same family. The initial report and any collateral infofmation

in the central registry are then relayed imMediately to the appropriate

child protective service, It is then the responsibility of the local

child protective setvice to investigate the case and take any steps

necessary' to protect 'the.children under Section XI, §§2 of this Act.

All initial reports of child abuse, sexual abuse or neglect are

automatically entered.:.nto the central registry as reports "under in-
.)

'vestigation." When the preliminary report or progress report is re-'

.ceiVed from the local child protective service, an unfouritied report is

immediately expunged. When the child who is the subject of the report

.reaches 18 years of age, hig record' is sealed and marked "closed." The

closed record may only he opened when a sibling or the offspring of the.

same child is reported as having been abused or neglected. Allowing

access to a sealed record in these cases acknowledges that child abuse

12
in many instances is passed froM one generation to the next. In many

cases, the child abused today becomes the abusing parent df-tomorrow.

In any event, all records are automatically expunged'seven years from

the date they were marked "closed." The central registry also records

the names and addresses of any person who requests and receives informa-

tion fr3m it.. Obviously, information would not be released unleSs

Operson requesting the information felt. that the child had been abused

or neglected, This in:itseIf may4be important information.to someone

investigating the case at a later date.
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In an effort to limit the central-registry to relevant andcorrect

data, any subject of the report may request..a fair hearillg to determine

if the information in the central registry is accurate and being held

in apanner*consistent with this Act. In these hearings the burden of

proof is on the state-department and the local, child protective service.

-

It should be noted, however, that reports are not to be expunged simply

bedause there is not sufficient evidence to support cicase of child

abuse, sexual abuse or neglect in the juveigile or criminal court. Only

unfounded or malicious reports are expunged automatically. Reports

supplemented by eredibf, evidence are left within the central registry.

There would be little pragmatic value in limiting the Central registry

to reports'of adjudicated cases.

There are 'currently 43 .statewide child abuse registries. Thirty-

tliree are the result of legislation, while the remaining 11 have,been-

created by administrative fiat: Most of the ,provisions for this section

haye been drawn from the New York State statute, which provides for the

most comprehensive of all central registries..
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SECTION XIV. CONFIDENTIALITY OF RECORDS

1. 1 In order to protect the rights of the child and his parents or

guardian, -all records Concerning reports of child abuse; sexual abuse

or ndglect, including reports Made to the department, State Child Pro-.

tection Center, state central, registry and local child protective

services, and all records and reports generated as d result o. such re-

ports, shall be confidential except as specifically provided by this

Act or other law. Any person who oillfully permits, assists or en-

\
courage,; the release of ihfdrmat;on contaihed:In such repOrts or re-

cords, incluilin those in the central registry, to persons or agencies

not permitted hy this section to have access, shall he guilty of a

misdemeanor.

2. No person, official or agency shall have access to such re-

cords unless for the express purposes of this Act. Such persons

include:

A. A local child orotei:tive agency.

. B. A pol.ice or law enforcement agency investigating a report

of knOWnor suspected child abuse, sexual abuse or neglect.

C. A physician who has before him a. child he reasonably sus-L

poets may have heenabused or neglected.

D. A person legally authorized to place a child,in protective. .tx
\

custody; but only when such person has before him a child

he reasonably suspects may have been abused or neglected
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and such person requires the information in the report or

record to determine whether or not to place the child'in

protecti,,e custody.

E. An agency with legal responsibility or authorization to

care for; treat or supervise a child who isthe subject of

a re qrd or report, or other person responsible for the

child's welfare.

F. Any person who is the subject- of a report or, if 'such per-

'son is child, the child's guardian ad litein, parent,

guardian or other person responsible for his welfare.

G. A-court, upon finding that access to such records may be

necessary for the determinatiOn of an issue before it;. but

such access shall be'limiteXto in. camera inspection, un-

less the court determines that public disclosure of the

information contained therein is necessary for the resolu-

tion of an issue pending before it.:

FL A grand jury, upon determination that access to such re-

.. cords is necessary' in the conduct.of its official businesS.

I. Any appropriate state or local Official responsible for

administration, supervision or legislation in relation to,.

child abuse, sexual abuse or neOect, or prevention or

;treatment when carrying out hi'S'official functions.

J. Any person engaged in'bona fide research for a legitimate
b

purpose, provided, however, that no information identify-
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ing the subjects of the report shall be made available to

the researcher unless it is absolutely essential to .the

research purpose, tht suitable provision is made to moni-
.-

.tor the confidentiality of the data.and that the appropri-

z.'e'state official has given prior apprc:al.

3. A physician or person. in charge of an Institution, school, fa-

cility or agency making the report shall receive upon written request a

,
summary of the findings and action taken by the child protective service

in response to the .report. The amount of detail Such .suMr4ryshall con-

tain will depend upon the source of.the report and shall be established

by regulations adopted by 'the department

4. No Information shall be released .by the central/registry unless

the identity of the -person or official or agency requesting it is con -

'firmed and the data released states whether the report is under investi-

gation, founded or sealed.

5. A person given access to the names and other identifying infor- .

'mation concerning the subjects of the report, except the subject of the

report, shall not divulge or make) publk'such identifying information.

unless he is a district attorney or other law enforcement official and

his purpose is to initiate court action.

6. Nothinli in this .section affects other state laws or procedures

concerning the confidentiality of a criminal court and juvenilecoUrt

system records.
.6"
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Comthents: Section XIV controls access to reports and records of child

abuse, sexual abuse and neglect All records and an reports are con-

'

.fidential, not just the data in the central registry. Any person Ao,
4

yillfully violates this confidentiality may be held-criminally liable.

Those.persOns given access to records and reports under this sec'

tion:nclude a local child protective service agentY;"a law enforcement

agency; a physician or a person authizrized toplace a child in protc-

. tive custody; but only in,specified-circumstanCes; any agency specifi-

.cally authorized to care for or treat the abused or neglected child;-
._ .

any person who is the subject of a rePort; a court; a grand jury; and .

persons engaged in bona fide research.. Persons specifically given

access to records and reports under Section XIV must be-currently york-

ing-with the abused child or his family, and only for reasons that

would further tl-e purposes or this Act...

The subject of a report is entitled to acOess, but only in accord-

ance with Section XIII of this Act. He is not entitled to data that

r

would identify the person making the original report or person who

cooperated in any subsequent investigation. A gdardian ad litem,

appOinted-by the court to represent the child's interests in a child

abuse, Sexual abuse or neglect proceeding, is entitled to relevant

recorda and teparts.

In an attempt to foster cooperation, communication and coordination.

of. resources, institutions, schools, facilities and agencies that make

reports of child abuse, sexual abuse and neglect are entitled to pro-
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gress -reports on actions taken once .the report has been- initiated..
.

Any information, reports or- records released to persons specified in

this section must he identified as being.under investigation, founded

or closed. ,Reports determined to have been unfolinded are automatically

expunged. Only in certain limited circums-tancesrard"sealed records"

released. Access to records under Section XIV meets the requirements of

Public Law 93-247.
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SECTION XV. EDUCATION AND TRAINING

Within available funding and as appropriate, the state department ,

the local child protective service and the local Child Protection Team

shall conduct a public and professional training program with state

and loCal-departMent staff, persons .anti officials required to report,

the general .public and any other appropriate persons, in order to

encourage maximum reporting of known and suspected child abuse, sexual

abuse and neglect, and to improve communication, cooperation and co--

ordination among all agencies involved in the identification, prevention

and treatment of child abuse, sexual abuse and neglect. To the extent

possible, such training and educational programs shall include information

on the. extent and nature of the problem, the duties and responsibilities.-.

of perSonS required to report, the duties and the functions of the

state department, the local departments of child services, the State-

Wide,Child Protection Center, the central registry and local.child

protection teams, and therapeutic treatment programs available to

abused and neglected children .and their families.

Comment: -Section XV requires training programs within a state for

child abuse, sexual abuse and neglect. The actual guidelines and

content for each program will be incorporated in each community's'

annual plan fOr thilu abUse, drafted by the local child protection

team in conjunction with other agencies under Section XII, §52 of this

Act. The elements noted. in Section XV constitute-the minimum require-
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ments for any plan adopted by a community. These requirements

-satisfy the -r-eJeral guidelines..



SECTION XVJ. THE GUARDIAN Aai:ITEM

In every case filed under this Act, the court shall appoint a
. _

guardian ad litem for the child. The guardian ad Zitem . shall be given

acces to all reports relevant -Co the case and to any reports of exami-

nation- of the child's-parents or other custodian pursuantto this.Act.

The guardian ad litem shall be charged with the represelytation of the

child's best interests, and to that end shall make such further inves---

tigation.as he deems necessary to ascertain the factS. He may inter-

view witnesses, examine and cross-examine witnesses in both' t e adjudi-

catory and dispositional hearings, introduce his own witnesses, make

recommendations to the court and participate in the proceedings to the

degree appropriate for adequately representing the child.

Commento: This section provides a spokesman for every abused, sexually

abused andrneglected child. The language requiring the appointment of

a guardian id Zitem does not require that the guardian ad litem so ap-

pointed he an- attorney. It is.suggested, however, that an adequate

protection of the child's interests in these cases usually necessitates

the appointment of a lawyer as guardian ad Zitem. When proceedings

are initiated under this. Act, the appointment of the guardian ad ZiteM

is not discretionary with the court -- it is mandatory.

A guardian ad Zitem, by definition% is more than a lawyer; he is

the guatdian of the child throughout the legal proceedings, as well as

an advocate fer.the child's long7range interests. To provide the



guardian all II...tem with the tools necesary for accomplishing these. ends,

he is given. access to all relevant records and reports pertaining to

the. suspected abuse', sexual abuse .and. neglect. In addition, he can

make his own investigation, examine and cross- examine all witnesses

and all his own witnesses. The guardian ad iitam's recommendations

are not binding on the court. his role is akin to..that of amicus

curiae. The more precise his formulatiOn of the problem and the more

appropriate His recommendations, the more likely the court is to agree.

The, guardian ad ? ?ten is an excellent assurance that all persons with

knowledge will testify, that all facts will he ferreted out for the

courts determination and thatall possible dispositions will be made.

available for consideration by the court.
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Rico and the Virgin Islands are now members: Its goal is to further
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The Commission. offices are located at 300 Lincoln Tower, 1860
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